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REMARKS 

Claim Status 

Claims 1, 3 4 and 7-25 are pending in the present application. No additional claims fee 
is believed to be due. 

It is believed these changes do not involve any introduction of new matter. 
Consequently, entry of these changes is believed to be in order and is respectfully requested. 

Rejection Under 35 USC § 112 

Claims 1, 3, 4 and 7-25 have been rejected under USC § 112, first paragraph, as failing 
to comply with the written description requirement. The Office Action asserts that Claim 1 
introduces new matter as the claims recited the limitation "...from about 10% to about 50% of 
a surfactant". The Office Action asserts that there is no support in the specification for this 
range and person skilled in that art would not recognize in the applicant's disclosure a 
description of the invention as presently claimed. Applicants respectfully traverse this 
rejection. 

In the specification, on page 8, lines 16-20, it states the concentration of the anionic 
surfactant component in the composition should be sufficient to provide the desired cleaning 
and lather performance, and generally range from about 2% to about 50%, preferably from 
about 8% to about 30%, more preferably from about 10% to about 25%, even more preferably 
from about 12% to about 22%. Therefore, Applicants submit that there is support in the 
disclosure for both the lower and upper range of the claim's recitation of from about 10% to 
about 50% of a surfactant. Clearly one of skill in the art would recognize that within the broad 
disclosure of a surfactant being present from about 2% to about 50%, resides the range of from 
about 10% to about 50%. Further support is provided in the specification examples wherein 
surfactants are present in the range of from about 10% to about 50%. Therefore, Applicants 
respectfully submit that there is support in the specification and examples for this range and 
persons skilled in the art would readily recognize the invention as presently claimed is 
described in the applicant's disclosure. 
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In light of the above remarks, it is requested that the Examiner reconsider and withdraw 
this rejection under 35 USC §1 12. 

Rejection Under 35 USC §102(b) Over WO 01/00151 (Gavin et al.) 

Claims 1, 3, 4, 7-13 and 18-25 have been rejected under 35 USC § 102(b) as being 
anticipated by International Patent Application No. WO 01/00151 to Gavin et al (hereinafter 
"Gavin et al") as evidenced by the Mineral Willemite. 

Gavin et al. discloses topical compositions for the treatment of microbial infections on 
the skin or scalp. Specifically, the composition of Gavin et al. includes from about 0.001% to 
about 10% by weight of the composition, of an anti-microbial active selected from the group 
consisting of polyvalent metal salts of pyrithione, from about 0.001% to about 10%, by weight 
of the composition, of a metal ion source selected from the group consisting of zinc salts, 
copper salts, silver salts, nickel salts, cadmium salts, mercury salts, bismuth salts and mixtures 
thereof and a topical carrier for the anti-microbial active and the metal salt. 

The present invention, as currently amended, is directed to a personal care composition 
comprising from about 0.001% to about 5% of a zinc-containing layered material; from about 
10% to about 50% of a surfactant including a surfactant with an anionic functional group; from 
about 0.01% to about 5% of a pyrithione or a polyvalent metal salt of a pyrithione; wherein the 
zinc-containing layered material has a relative zinc lability of greater than about 15%. Gavin et 
al. does not disclose or suggest a zinc-containing layered material having a relative zinc lability 
of greater than about 15%. The Office Action asserts that the disclosure of Gavin et al. 
discloses that the zinc salt can be zinc silicate, which is also known as the mineral willemite, 
and since the Applicant teaches that a non-limited list of natural minerals containing zinc can 
be obtained synthetically or formed in situ and Gavin et al. discloses zinc silicate, which has the 
same common formula for the mineral Willemite, then the zinc silicate of Gavin et al. would 
inherently have the same relative zinc lability. 

In response to Applicant's previously filed remarks, the Office Action maintains the 
assertion that Willemite is a layered material as evidenced by the crystallographic data (page 2 
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of 16) which states that the Morphology is --layered--. Applicants respectfully traverse this 
rejection. 

Applicants respectfully maintain that zinc silicate, which has the same common formula 
for the mineral Willemite, is not a zinc containing layered material (i.e. ZLM). However, it is 
respectfully submitted that the specification at page 5, lines 11-16 merely discloses that that 
many ZLM's occur naturally as minerals. However, not all naturally occurring zinc minerals 
are layered. As readily recognized by one of skill in the art, zinc silicate, or Willemite, is not a 
layered material. More specifically, silicates are not exemplified in the present specification 
because silicates are not layered materials. 

In addition to the arguments previously submitted in the reply of August 24, 2007, 
please consider the additional arguments which provide further clarification on the differences 
between the claimed invention and the cited reference. 

The Office Action states that Gavin, et al. discloses the zinc salt of silicate, which is 
also known as the mineral Willemite. However, Willemite is a subgroup of zinc silicates that is 
not a layered material due to its polyhedronic structure. 

The Office Action asserts that the instant application teaches a non-limited list of 
natural and synthetic zinc layered materials. However, the instant specification requires that 
the zinc salts disclosed therein be layered materials. An example of a layered material is the 
subgroup of zinc silicates known as "phyllosilicates", which are alluded to in the present 
specification. Applicants submit that mere mention in Gavin, et al. of the group "zinc silicates" 
in a wish-list that includes a myriad of zinc salts does not teach in favor of the selection any 
specific layered materials, such as the phyllosilicates disclosed in the instant specification, 
much less layered materials having an augmentation factor as instantly claimed. 

Applicants note that not all silicates are layered materials. Silicates are divided into 
various subclasses by their structures. These subclasses include: Nesosilicates (single 
tetrahedrons), Sorosilicates (double tetrahedrons), Inosilicates (single and double chains), 
Cyclosilicates (rings), Phyllosilicates (sheets) and Tectosilicates (frameworks). Information 
concerning silicate subclasses and their structures is provided at 
http://www.galleries.com/minerals/silicate/class.htm, a copy of which is enclosed herein. 
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Therefore, while phyllosilicates have a layered structure, Willemite does not and instead has a 
polyhedronic structure. The fact that one silicate, or one class of silicates, has a layered 
structure, does not suggest that other silicates or classes of silicates necessarily have a layered 
structure. 

Accordingly, Applicants submit that mere mention of "zinc silicate" in Gavin, et al. is 
not anticipatory or suggestive of a zinc containing layered material (herein after referred to as 
"ZLM") which comprises layers having gallery ions between the layers. Indeed, zinc silicate is 
not even listed, mentioned or suggested in the description of ZLM in the present specification. 
Applicants note the present specification at page 5, lines 11-16 merely discloses that that many 
ZLM's occur naturally as minerals. However, as explained in detail above, Applicants submit 
that not all naturally occurring zinc minerals are layered materials. As noted at page 5, lines 5- 
10 of the present specification, a zinc containing layered material comprises layers having 
gallery ions located between the layers. 

In conclusion, Applicants submit that mere mention of "zinc silicate" along with many 
other zinc salts in Gavin, et al. is not anticipatory or suggestive of a zinc containing layered 
material as described and claimed herein. 

Further, with regard to the matter that is described in the Crystallography of Willemite / 
morphology section of cited crystallographic data (page 2 of 16), Applicants submit what is 
described here for Willemite is the crystal habit - the shape that physically observable crystals 
take. Crystal structure is the arrangement of atoms in repeating units on a completely different 
scale. When Applicants refer to "layered" materials, Applicants are referring to crystal 
structure, not crystal habit. While Willemite may form macroscopic crystals with a layered 
crystal habit, the true atomic crystal structure is not layered. This is readily understood by one 
of skill in the art and further supported by Applicants submissions herein. 

This is further supported by the Applicants specification on page 5, lines 5-10, which 
states zinc-containing layered structures are those with crystal growth primarily occurring in 
two dimensions. It is conventional to describe layer structures as not only those in which all 
the atoms are incorporated in well-defined layers, but also those in which there are ions or 
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molecules between the layers, called gallery ions (A.F. Wells "Structural Inorganic Chemistry" 
Clarendon Press, 1975). Zinc-containing layered materials (ZLM's) may have zinc 
incorporated in the layers and/or be components of the gallery ions. Therefore, the 
specification is disclosing layer structures as not only those in which all the atoms are 
incorporated in well-defined layers, but also those in which there are ions or molecules between 
the layers. This is the differention between crystal structure (atomic level) vs. crystal habit 
(shape that physically observable crystals take). 

Further, as required in the claims, a zinc containing layered material is present. And as 
taught by the specification, the zinc containing layered material achieves the required relative 
zinc lability. However, Gavin et al. does not disclose a zinc containing layered material and 
therefore would not inherently have the same relative zinc lability. 

Gavin et al. discloses a myriad of zinc salts, including zinc carbonate and a dozen or so 
other zinc salts at page 6, lines 1-6 of the reference. In this long list of zinc salts, there is no 
disclosure or suggestions of basic zinc carbonate or any other zinc containing layered material. 

In short, Applicants maintain that personal care compositions comprising zinc- 
containing layered material as instantly claimed are neither disclosed nor suggested by the 
disclosure of insoluble particulate zinc carbonate provided among a myriad of zinc salts alluded 
to in Gavin et al. 

When one of ordinary skill in the art compares the composition of Gavin et al. to the 
instantly claimed invention, the compositions are not comprised of the exact same materials; 
namely Gavin et al. does not teach or suggest a zinc-containing layered material, such as basic 
zinc-carbonate or others and would not inherently have the exact same properties as the 
currently claimed product. 

In light of the above remarks, it is requested that the Examiner reconsider and withdraw 
this rejection under 35 USC § 102(b). 

Rejection Under 35 USC §103(a) Over EP 1145707 (Iwai et al) in view of WO 01/00151 
(Gavin et al.) 
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Claims 1, 3, 4 and 7-25 have been rejected under 35 USC § 103(a) as being unpatentable 
over EP 1145707 (hereinafter "Iwai et al.") in view of WO 01/00151 (hereinafter "Gavin et 
al.") 

Iwai et al. discloses compositions for external use comprising 0.01-20 wt% of a zinc 
compound, such as basic zinc carbonate, 0.01-20 wt% of a thiol compound and anionic 
surfactant. The Office Action has asserted that the basic zinc carbonate taught by Iwai et al. 
would have the same level of zinc lability as instantly claimed. The Office Action further 
asserts that Iwai et al. does not expressly teach a composition wherein the thiol compound is 
pyrifhione, but that one of ordinary skill in the art would have been motivated to add zinc 
pyrithione, as suggested by Gavin et al., to the composition of Iwai et al. because Iwai et al. 
suggest adding thiol compounds to the composition by not specifically pyrithione and Gavin et 
al. cure this deficiency by teaching that zinc pyrithione is suitable for external compositons. 

However, Applicants respectfully submit that a thiol (-SH) is structurally different from 
zinc pyrithione, and therefore the two compounds are not viewed by one of skill in the art as 
being interchangeable. It is readily known by one of skill in the art that a thiol is a compound 
that contains the functional group composed of a sulfur atom and a hydrogen atom (-SH). 
Thiols are organic compounds similar to an alcohol, but in which the oxygen atom has been 
replaced by a sulfur atom. Typically, thiols are liquids with penetration unpleasant smells. 
However, for pyrithione, sulfur is in a different oxidation state than a thiol, and is not classified 
as a thiol, but rather a thione. A thione and thiol are two different chemical entities and 
function differently, as viewed by one of skill in the art. Accordingly, one of skill in the art 
would not be motivated to replace the thiol compound of Iwai et al. with the zinc pyrithione 
taught by Gavin et al. 

The present Office Action has responded to the previous filed remarks by Applicants 
stating that Applicant asserts that pyrithione is not a thiol. The Office Action asserts that this 
cannot be agreed upon, as can be seen in the structure of zinc pyrithione (included in the presnt 
office action), pyrithione has a free thiol for binding zinc. Therefore Applicants arguments are 
not found to be persuasive and the rejection is maintained. 
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In addition to the arguments previously submitted in the reply of August 24, 2007, 
please consider the additional arguments which provide further clarification on the differences 
between the claimed invention and the cited reference of the structure of zinc pyrithione. 

In the structure provided in the Office Action, pyrithione is in its resonance form - and 
not in a thiol form - as the proton on the sulfur is no longer present. In the structure provided 
in the Office Action, it is in a complexed form and not existing in a free thiol form (it is in a 
different oxidation states as provided in remarks above). Applicants now further provide the 
attached Pyrithione 1 in Figure 1, page 259, (Green Chem., 2004, 6, 259-266), a copy of which 
is enclosed herein. In the structure provided in Pyrithione 1, this structure is shown as a thione 
and sulfur is in a different oxidation state. When pyrithione is coordinated it is in a resonance 
stabilized form and not a free standing thiol. When pyrithione is not coordinated, it exists as a 
thione, not a thiol, as shown in Pyrithione 1 attached. Therefore, Applicants maintain that for 
pyrithione, sulfur is in a different oxidation state than a thiol, and is not classified as a thiol, but 
rather a thione. A thione and thiol are two different chemical entities and function differently, 
as viewed by one of skill in the art. Accordingly, one of skill in the art would not be motivated 
to replace the thiol compound of Iwai et al. with the zinc pyrithione taught by Gavin et al. 

Applicants respectfully direct attention to the Iwai et al disclosure on page 4, lines 23- 
26, wherein examples of zinc compounds include basic zinc carbonate and zinc pyrithione. 
Further, Examples 24A and 25A comprise zinc pyrithione. However, there are is nothing 
exemplified in Iwai et al. that comprises the combination of basic zinc carbonate and zinc 
pyrithione or nothing in Iwai et al. that would specifically motivate one of skill in the art 
combine basic zinc carbonate and zinc pyrithione. 

Further, Iwai et al. in view of Gavin et al fails to teach or suggest wherein the ratio of a 
surfactant to zinc-containing layered material is greater than or equal to 2 to 1, as required in 
the present invention. Therefore, all of the claim limitations of the present invention are not 
taught or suggested by Iwai et al in view of Gavin et al. 

In summary, it is submitted that the combination of Iwai et al in view of Gavin et al. 
fails to render the present claims unpatentable under 35 U.S.C. §103. A person skilled in the 
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art would have no rationale or motivation to combine the teachings of Iwai et al with Gavin et 
al, as one of skill in the art would not be motivated to replace the thiol compound of Iwai et al. 
with the zinc pyrithione taught by Gavin et al. as with any probability of success. 

Therefore, the claimed invention is unobvious and Applicants respectfully request that 
the rejection should be withdrawn. 

Bhat et al (WO 96/25913) in view of Gavin et al (WO 01/00151) 

Under 35 U.S.C. § 103(a), Claims 1, 3, 4 and 7-25 are rejected as being unpatentable over 
Gavin et al (WO 01/00151) (hereinafter "Gavin et al.) in view of Bhat et al (WO 96/25913) 
(hereinafter "Bhat et al). Applicant respectfully traverses this rejection in view of the 
arguments presented herein. 

Gavin et al discloses topical compositions for the treatment of microbial infections on the 
skin or scalp which include a polyvalent metal salt of pyrithione and include a metal ion source. 
Bhat et al. discloses the use of monophasic zinc hydroxycarbonate as antimicrobial agent in 
personal care products, particularly in such products which also contain a surfactant such as 
soap or a synthetic detergent. 

The Office Action further has asserted Gavin et al. does not expressly teach a composition 
wherein the zinc salt is a zinc layered material, such as basic zinc carbonate. The Office action 
further asserts that it would have been obvious to one of ordinary skill in the art to add basic 
zinc carbonate, as suggested by Bhat et al., to the composition of Gavin et al. and produce the 
instant invention. It is the Office Action's position that the basic zinc carbonate taught by Bhat 
et al. would have the same level of zinc lability as the present invention. 

However, Applicant submits that the references cited fail to establish a prima facie case 
of obviousness. Specifically, Gavin et al. in view of Bhat et al fails to teach or suggest all the 
claim limitations of the present invention. Gavin et al. in view of Bhat et al. fails to teach or 
suggest wherein wherein the ratio of surfactant to zinc-containing layered material is greater 
than or equal to 2 to 1. The Examiner has asserted the combination of Gavin et al. with Bhat's 
zinc hydroxcarbonate containing personal care product formulation would meet the zinc lability 
claim features. 
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However, as demonstrated in the table on page 31 of the present specification and the 
examples, the present invention has achieved efficacy with the technical rationale of a low level 
of basic zinc carbonate to high level of surfactant ratio. In contrast, if one of skill in the art 
were to look to Bhat et al., Bhat et al. exemplifies in Example 4 (a toothpaste) the exact 
opposite ratio of the present invention, a higher ratio of zinc hydroxycarbonate to surfactant 
ratio as compared to the present invention. Specifically, Bhat et al. teaches a ratio for a 
surfactant to zinc hydroxycarbonate of 2 to 3. This would clearly not lead one of skill in the art 
to the present invention ratio of surfactant to zinc-containing layered material greater than or 
equal to 2 to 1. As disclosed in the specification and presently amended claims, the present 
invention has found the components and ratios that result in the specified zinc lability. Gavin 
et al. in view of Bhat et al. does not provide the combination of the components and ratios that 
would lead one of skill in the art to the specified zinc lability. Further, one of skill the art 
would not be motivated to combine the teachings of Bhat et al. with Gavin et. al, as Bhat et al. 
is directed to a higher ratio of zinc component i.e. zinc hydroxycarbonate to surfactant, when 
compared to Gavin et al. which teaches the presence of higher ratio of surfactants to zinc 
components. 

The present Office Action asserts that Applicant asserts that the new limitation of the 
ratio of surfactant to zinc-containing layered material is greater than or equal to 2 to 1 is not 
taught by Bhat et al. However, the Office Action asserts that Gavin discloses this ratio and 
therefore Applicant's arguments are not persuasive. In addition to the arguments previously 
submitted in the reply of August 24, 2007, Applicants further submit that one of skill the art 
would not be motivated to combine the teachings of Bhat et al. with Gavin et. al, as Bhat et al. 
is directed to a higher ratio of zinc component i.e. zinc hydroxycarbonate to surfactant, when 
compared to Gavin et al. which teaches the presence of higher ratio of surfactants to zinc 
components. If one of skill in the art were to combine the teaching of Gavin et al. with Bhat et 
al, there is no motivation to select the present invention's requirement of a ratio of surfactant to 
zinc-containing layered material greater than or equal to 2 to 1, especially in view that Gavin et 
al. does not disclose zinc containing layered materials. If one of skill in the art were looking to 
the Bhat et al. disclosure, Bhat et al. is directed to a higher ratio of zinc component i.e. zinc 
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hydroxycarbonate to surfactant. And there is no rationale or motivation to combine with Gavin 
et al. which does not disclose zinc containing layered materials. As Applicants have previously 
submitted, the mere mention of "zinc silicate" along with many other zinc salts in Gavin, et al. 
is not anticipatory or suggestive of a zinc containing layered material as described and claimed 
herein. 

Therefore, Applicants find that Gavin et al. in view of Bhat et al. does not teach or 
suggest compositions having all of the claim limitations of the present invention, as defined in 
the present invention, and therefore fails to establish a prima facie case of obviousness. 



Conclusion 

In light of the above remarks, it is requested that the Examiner reconsider and withdraw 
the rejection under 112, 102(b) and 103(a). Early and favorable action in the case is 
respectfully requested. 

This response represents an earnest effort to place the application in proper form and to 
distinguish the invention as now claimed from the applied references. In view of the foregoing, 
reconsideration of this application, entry of the amendments presented herein, and allowance of 
Claims 1, 3-4 and 7-25 is respectfully requested. 



Respectfully submitted, 

THE PROCTER & GAMBLE COMPANY 

By. 

1 Signature 
Linda M. Sivik 
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